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Statement 

This brief is submitted on behalf of tlm Intervene! - . New 
York Teh phone Company (hereafter “Company") in sup¬ 
port of its position that the actions of the Petitioners 
were ilairrant violations of sections S(b)(l)(A) and S(b) 
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<-) "t‘ t!ir Labor-Manairenient Relations Act. as amended 
(In na I ter \ct ) and in opposition to the petition for 
review tiled Ip the Petitioners. 

I his p!ii(.dimr n•'(Hires tlie Court to examine the nn- 

derlyimr intent and purpose of the Act to resolve a basic 
cotillict 1 1 *• tween employe ■ >' See. 7 riirhts and a union's at¬ 
tempt to .pia>h those rights under the anise of union se¬ 
curity. The essential issue in this case is whether a union 
violated a fundamental purpose of the Act when it de¬ 
manded dues payments Irom • mployees and then demanded 
their 'liselrarae lor lailure to pay dues while deiiyintr 
them memliership. 

The two cases before the National Labor Relations 
I’oard l hereafter “Hoard") were consolidated for trial be¬ 
fore the Admiii'st rative Law .1 in lire (hereafter "AL.T"). 

(tne decision was rendered, la Case No. 2!i (T>-i:!47-n ( here, 
alter "Riirby Case") the Hoard held that Local lln4 vio¬ 
lated sections ''(b)(1)(A) and ''(b)(2) Ip seckimr the dis- 
eliarve of an employee. Riirby, under the Airem-y Shop 
provisions of the collective banraininir .agreement for fail- 
in- to pay dues while denyimr him membership in Local 
IHH. Riirby was denied membership >impl\ because of 
his orirani/ational activities on behalf of a rival union, 
conducted whili lie was not a member of Local 1104 and 
prior to his application for membership (7>4a).* Kxcopt. 
tor these activities. Riirby was otherwise ipialitied for 
membership. Diirimr the 71 72 strike of employees of the 
( ompan\ represented by the New N ork Company locals 
of the Communications Workers of America. AKL-CIO, 
he observed the picket lines and refrained from working. 


* Thi- met w.t- stipulated t.» by I.iK'al 1104 and the General 
v omi-el. Numbers in parentheses refer to pa^es in the Joint 
Appendix. 
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Petitioner Local 1104’s unlawful. coercive conduct, which 
was the subject of the complaint before the Board, was 
the demand for Rigby’s discharge made at a time well 
within the Act’s section 10(b) limitation period. The 
legality of that strike is not material to the Rigby case. 
'I'lie validity of the Lnion’s denial of membership to Rigby 
is also not directly in issue. 

In Case No. 2P-CB-1420 t I’elco case),* the Board held 
that Petitioner Local 1101 violated sections S(b)(l)(A) 
and X(b)(2) of the Act by seeking the dismissal of other 
emplovees of the Company for failing to pay dues, un¬ 
der the same Agency Shop provision of the Agreement, 
while denying t them membership. In this case, mem¬ 
bership was denied because these employees exercised 
their rights guaranteed by the Act and crossed picket 
lines established by Local 1101 during the duly 71 to 
Kebruarv 72 strike while they were not members of Peti¬ 
tioner Local 1101. In both the Rigby case and the Telco 
case, the emplovees involved applied for membership alter 
the strike and remained willing to pay dues and initiation 
fees as members. 

The active conduct amounting to coercion in the Telco 
case was the demand made by the Lnion to the Com¬ 
pany to discharge these employees which was \s 1 within 
the Act's section 10(b) limitation period. 


The Facts 

The material facts are undisputed. The Communica¬ 
tions Workers of America. ALL-CIO. (hereafter ’TWA") 


♦To avoid confusion, the Intervonor will use Petitioners' desig¬ 
nations of Rigby and Telco cases to distinguish between the two 


cases. 
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is the collective hanrainimr representative for «‘in]>loy«*<*s 
in a iniml» of separtite baryainimr units i:i tin* Hull Sys¬ 
tem. Sine" !!><'»!. it lias i< j>r« s«‘iit« 1 1 tin Company's plant 
department ami certain oilier employees. 

Petitioners are constituent locals of tli«• I’WA. (here¬ 
after collecti\el\ referred to as **I'11io1 1 **) operating with¬ 
in designated jurisdictions of tlie New York Telephone 
Company haraainimr unit. Local 1101 represents em¬ 
ployees in .Manhattan and Pronx, and Local !H>4 those in 
Nassau ('minty 

The Hoard has held in ('<nnnnutiittlinu< Workt-rs of 
.inn riffi. .1/ l.-( l<) {Stir 1 "tl: l<l. ( ti.) lilt'' XhllH No. 
:!2. n. LilliM I H*4 t 11>74) that the C\YA strike of 71-72 
was in violation of section.' N( It) id) and S(d) of the 
Act.’ The Inion conceded this (Petitioner's brief. P. 3), 
and did not except to the lindimrs of the AL.I in that 
reirard in the case at liar. 

Piirinir the course of the C\YA strike, some employees, 
inclndimr those m ntiom d in tlie Telco case here, crossed 
picket lim s and reported to work. Kmpiovees in the Telco 
case were Hot members of the Inion (74a). 

The. Col'e-tive Pat aimin' V re :•m?- prior to the one 
aureeil to di peliruary 1H72. which settled the strike* had 
neither a Inion Shop irr an Awncy Simp provision. 
They contained only ma’ntenance of membership dues 
clauses (74a). Membership had always been voluntary. 
In February 11*72 f r the lirst time in the collective bar- 
e/ainimr relationship between the Company and the I nion. 
an Atroiicy Simp provision was m- otiab ■! into the At 
mi nt. That clans' pio\ i.!.-s in material part as 'Vi 

Ihc official trail ;ri|it. exhibits and stipulations in that case 
1 2**S XI Isi! \ei 42 1 were --tipulited into evidence in the pro¬ 
ceedings before the Aid in the case at bar (72a). 
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‘*3*1.01 Each regular employee shall, as a condition 
of emplovment, pay or tender to tin* I a m amounts 
ooiial to tin* periodic duos applicable to members 
for the period beginning 30 days alter hire or 30 
days after February 17. 1072. whichever occurs 
later, until the termination of this collective bar¬ 
gaining agreement. except that an employee may 
terminate this condition of employment by giving 
a written individual notice to the Fompany and the 
Union of such termination by certified or registered 
mail, return receipt requested, and postmarked be¬ 
tween .July S, 1074 and duly 17. 1074 both dates 
inclusive." (75a) 

Sometime during the month of duly 10i2, the employees 
in the Telco case applied for membership in the Fnion. 
Their membership applications were rejected b\ Petitioner 
Local 1101 because the employees had crossed, picket lines 
established by the C\VA (hiring its unlawful strike against 
the Company. 

Contrary to the Petitioners’ contention (P. •*> of brief), 
there is no evidence in the record of these employees' 
motives in crossing picket lines. However, in view of the 
entire record, it is perhaps more valid to assume that, 
in order to avoid losing the Act’s protection, they crossed 
the picket lines in an unlawful strike than to assume, as 
Petitioners have done, that they merely disapproved of 
the strike. 

Moreover, to refer to these employees as strikebreakers 
is inappropriate for several reasons. Aside from inter¬ 
jecting emotionalism into these proceedings that obfuscate 
the issues, there is nothing in the record to indicate that 
these employees violated any strikebreaking statutes— 
either federal or state. Indeed, in ('nnniiiniirntinns Work- 
f/\s- nf Ann ricii. Al'L-('H), (Xnr 1 ink Til. Co.) 20S XLIiI> 
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X<>. s o I.KKM lli<4 (1!>74) tin* Board expressly held 
that it wa tin* I nioii that 11 1 *« 1 unlawful acts in 

attempting to line employees for crossing picket lines in 
the '71 7- unlawful CWA strike. 

Though the employees in the Telco case liatl heen will¬ 
ing to pay tines and initiation fees as members, they subse¬ 
quently refused because they were denied membership bv 
the I nion. (tn December- 4. 11*72. the I'nion asked the 
Company to discharge them under the Airency Shop pro¬ 
vision of the Agreement. 

Membt rsliip in tic* I'nion was d< nied to Ifisrhy because 
In* hat! attempted to oryani/.e on behalf of the Teamsters 
while In* was not a member of the CWA. At no time 
durimr tin* strike did he cross CWA picket lines. At all 
times In* was otherwise eliirihh* for membership in the 
CWA and its constituent locals under their Constitution 
and My -Laws. 

I here is no basis in the record for tin* I’nion's mislead- 
imr claim that A* eiicy Shop fees are owed solclv to pro¬ 
vide “services, activities and benefits in which non-mem¬ 
ber- of tin* I nions participate equally with members.". 
(p. •' of Petitioners* brief) In any event, it would be 
appropriate to take judicial notice of tin* fact that union 
dues pay for services or expenditures that do not neces¬ 
sarily benefit nmi members. Kxamples of these are the 
payment of strike benefits, union financed medical or den¬ 
tal benefit plans, union sponsored picnics and outinys, as 
well as political contributions. Moreover. 1 nion mem¬ 
ber' are accorded certain riirhts not accorded 11011 -mem¬ 
bers. \\ hile a dties pa\ iny member may vote on con¬ 
tract ratification and for I'nion ollicers. a dues pavimr 
non-member is not permitted to do either under the 
1 'ii ion's .'(institution and By-Laws. 



7 


Statute Involved 

Labor-Management Relations Act— 

Relevant Sections 

Sec. 1(1>): “Industrial strife which interferes with tin* 
normal llow of commerce and with the lull production ot 
articles and commodities for commerce, can be avoided or 
substantially minimized if employers, employees, and la¬ 
bor organizations each recognize under law one another s 
legitimate rights in their relations with each other, and 
above all recognize under law that neither party has any 
ritrht in its relations with any other to engage in acts or 
I tract ices which .jeopardize the public health, satety or 
interest. 

••It is the purpose and policy of this chapter, in order to 
promote the full (low of commerce, to prescribe the legiti¬ 
mate rights of both employees and employers in their re¬ 
lations affecting commerce, to provide orderly and peace¬ 
ful pro.lures for preventing; the interference by either 

with the legitimate rights of tlm other, to protect the 
rights of individual employees in their relations with la¬ 
bor organizations whose activities ailed commerce, to de- 
lint* ami proscribe practices on Ills part o! labor ami 
management which affect commerce ami are inimical to 
the general welfare, and to prat*. <*t tin* rights of the pub¬ 
lic in connection with labor disputes affecting commerce.** 
(idt I’.S.C*. sec. 141(b)) 

Sec. 7: “Kmployees shall have the right to self-organi¬ 
zation. to form, join, or assist labor organizations, to 
bargain collectively through representatives of their own 
choosing, ami to engage in other concerted activities for 
the purpose of collective bargaining or other mutual aid 
or protection, am! shall also have the right to refrain 
from anv or all of such activities except to the extent 
that such right may be affected by an agreement reijuir- 
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imr membership in n labor organization a> a condition of 
employmen' as authorized in section ln$(a)(.‘]) of this 
title" (d!» r.S.r. see. lo7) 

See. S(a): “'It sliall lie an unfair labor practice for an 
employer— 

• • • 

**(.’!) hy discrimination in reirard to hire or tenure of 
employment or any term or condition of employ¬ 
ment to i neouraire or discourage memhership in any 
labor organization: 

• ♦ • 

”. . . I'l 'ii il< <1 l nr tin r. That no employer shall jus¬ 

tify any discrimination nirainst an.employee for non- 
membership in a labor organization . . . 

* • • 

"( It) if lie has reasonable "rounds for holievinir that 
membership was denied or terminated for reasons 
otlcr than the failure of the employee to tender the 
periodic dues and the initiation fees uniformly re¬ 
quired as a condition of acquiring' or retaining; 
membership: . . .” (J!> I'.S.C. ' ir»S(a) (.’{)) 

Sec. S|b): “It shall be an unfair labor practice for a 
labor organization or its nirents— 

"(1) to restrain or coerce (A) employees in the 
exercise of the rights guaranteed in Section 1 ~>7 
of this title: I'rm iih il. That this parnsrraph shall 
not impair the riirht of a labor organization to pre¬ 
scribe its own rules with respect to the acquisition 
or retention of membership therein: . . .” (2!> I’.SA'. 
sec. loS| h)( 1)( A)) 

"(dt to cause or attempt to cause an employer to 
discriminate auainst an employee in violation of 
subsection (a) (d) of this section or to discriminate 



against an employee witli respect to whom mem- 
1»«■ rslii]> in such organization lias hotiloniotl or 
terminated on sonio ground other than his tailuro 
to tender the periodic dues and the initiation fees 
uniformly reouired as a condition of acquiring or 
retaining membership: . . (_!* I .S.C. sec. 1oS(l>) 

( 2 )) 

Sec. S(d): . . I'rnri'hil. That when' there is in effect 

a collective bargaining contract covering employees in 
an industry affect ini; commerce, the duty to bargain col¬ 
lectively shall also mean that no party to such contract 
shall terminate or modilv such contract, unless the party 
desiring such termination or modification- - 

**ll) serves a written notice upon the other party 
to the contract of the proposed termination or mod¬ 
ification sixty days prior to the expiration date 
thereof, or in the event such contract contains no 
expiration date, sixty days prior to the time it is 
proposed to male such termination or modifica¬ 
tion : 

“(-) offers to meet and confer with the other party 
for the pnrpost of negotiating a new contract or 
a contract containing the proposed modifications: 

“{’,]) notifies the Federal Mediation and Concilia¬ 
tion Service within thirty days after such notice 
of the existence of a dispute, and simultaneously 
therewith notifies any State or Territorial agency 
established to mediate and conciliate disputes with¬ 
in the State or Territory where the dispute oc¬ 
curred. provided no agreement has been reached by 
that time: and 

“(4) continues in full force and effect, without re¬ 
sorting to strike or lock-out. all the terms and con- 
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1 1 itions of tlic existimi* contract for a period of sixty 
days after such notice is yiven or until the ex¬ 
piration date of such contract, whichever occurs 
later: . . (L'l* l ,S.('. sec. ld^td)) 

Sec. 10(h): . . 1‘ruriili >1. That no complaint shall is¬ 

sue based upon an\ unfair labor practice oectirriny more 
than six months prior to the tiliny of the charye with 
the Hoard and the service of a copy thereof upon the 
person ayainst whom .-neli charge i-' made, . . (lit• l.S.C. 

sec. 1110(b)) 


The Issues 

It is respectfully submitted that a decision on the time¬ 
liness of a complaint based on the fact that the strike 
violated section spl) o! the Act need not be reached by 
the Court in deciding the Telco case, it is the Company’s 
position that, in an\ event, the I’nion may not enforce 
an Au’eiicv Shop danse of the Ayivt meiit ayainst em¬ 
ployees whom the I nion denied membership because they 
exercised fundamental riyhts guaranteed by the Act. 

It is respectful 1 \ submitted, therefore, that the only 
i s -11«• neo s-nr\ for the determination of both the Kiyby 
case and the Telco case is. assiimitty o/ nm/o/o only that 
the strike was leyal. was tic Hoard correct in holdiny 
that, tic l'nion max not. under the yuise of an Ayency 
Shop clause, compel the discharge of employees who re¬ 
fits.' to pa\ dues because tile I llioll denied tllelu inelU- 
b. t ship for e\errisiny fundamental riyhts under the Act.’ 

Additional issues have been raised by Petitioners be¬ 
cause of tie Hoard's decision in the Telco case and are 
therefore before this Court: 

1) Was the Hoard correct in holdiny that the de¬ 
nial of membership to employees for erossiny picket 
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linos maintained in :v concededly unlawfjil strike, 
was a violation of section S(b)(l)(A) of the Act? 

2) Did section 10(h) lmr the issuance of the com¬ 
plaint where the acts of coercion, to wit, the un¬ 
law fill denial of membership or the demand for dis¬ 
charge occurred within six months of the tiling of 
the charge ! 

Summary of Argument 

it is respectfully submitted that the I’nion's right to 
self-defense or self-preservation is not in issue in the case 
at lar. What is at stake is the employees’ ability to 
exe’eise fundamental rights guaranteed by Congress free 
of the coercion embodied in the threat o! loss ol em¬ 
ployment. For the Court to enforce the Board’s deci¬ 
sion in favor of protecting these rights under the cir¬ 
cumstances of tlie.-e eases clearly would not impair either 
the Fnion’s existence or hamper its so-called right to 
se! f-del ease. 

Significantly, for over eleven years the C\\ A main¬ 
tained a viable and increasingly strengthened collective 
bargaining relationship with the Company and increased 
its membership without either a Fnion Shop or an Agency 
Shop. Membership was purely voluntary. F.ven the min¬ 
imal hard core financial membership belabored by the 
Fnion in its brief was not required. “Free rides* his¬ 
torically were permitted. There are, therefore, no fac¬ 
tual bases for tie bare claim that the Board’s holding 
threatens the Fnion’s existence because it will not be able 
to collect fees from those few employees ill this case who 
have been denied membership. 

In determining the substantial issues raised here, the 
Court must also be mindful of what the Fnion has at- 
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tempted to accomplish. In both cases before the Court, 
tin- dietaP - >!' tlio Inion were not followed by a minority 
of employees in tlio New York Company bargaining unit. 
However, tlie I 'nion was not content to merely deny mem¬ 
bership to those employees as a means of enforcing I nion 
solidarity and discipline. Instead, it attempted to en¬ 
list the aid of an employer- the Company-—to enforce 
internal I nion rules id’discipline against non-members by 
the threat of loss of employment—clearly, a violation of 
a fundamental purpose of the Act. 

Moreover, the I nion is seeking to impose upon thi^em¬ 
ployees an unwelcome Hobson's choice. There is no dis¬ 
pute that the CWA strike of 71 ‘72 was unlawful. Had 
the employees observed the unlawful picket lines they 
would have lost tin protection of the Ad. In other words, 
tiny could haw been discharged by the Company with 
impunity. If the I nion's position is upheld, the em¬ 
ployee- would be confronted with the choice of either los¬ 
ing the protection of the Act or crossing unlawful picket 
lines and lose their rights to membership in the I nion 
and possibly their jobs. 


POINT 1 

The Board correctly held that to coerce employees 
by seeking their discharge for failing to pay dues, 
while denying to them membership because they ex¬ 
ercised fundamental rights guaranteed by the Act, is 
a flagrant violation of the Act. 

Ii is beyond ea\il that the Board is the agency charged 
with tin- primary function of < uforcing national labor 
policy. Because of its unique responsibilities exercised 
o\er the years, it has acquired an expertise which the 
Courts are bound to accord a degree of deference. As 
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Justin- Frankfurter appropriately observed in defining 
the Court's role in reviewing "the whole re >rd" before 
the lionnl in / 'itir< rxil Camera Cor//, v. \LHIi, 340 U.S. 
474 (107)1): 

. . Nor was it intended to negative the function 
of the Labor Hoard as one of those agencies pre¬ 
sumably e<pupped or informed by experience to 
deal with a specialized field of knowledge, whose 
findings within that field carry the authority of an 
expertness which courts do not possess and there¬ 
fore must respect. Nor does it mean that even as 
to matters not requiring expertise a Court may dis¬ 
place the Hoard's choice between two fairly con¬ 
flicting views, eVt ii though the Court would justi- 
fiablv have made a different choice had the matter 
been before it tic Horn, (at 4SS) 

A similar view was expressed earlier in A LI!11 v. I ir- 
iiniid Eh cl nr ii /' a, i Co., 314 l .S. 4CP (1J41) when Mr. 
J ustice Murphy stated : 

•*. . . we must ever guard against allowing our 
views to be substituted tor those o! the agency 
w hich Congress has created to administer the Act." 
(at 47(i) 

file deference to be accorded the Hoard by the judi¬ 
cial's was also recognized by the ith Circuit when it af¬ 
firmed the Hoard's decision in I'nin/i Starch <( llcfiniut/ 
Co. V. sum. s -7 XLL’H 77!> ll!*4!»), ISC K.Jd 100S nipt 
(7th Cir.), nil. (Ii nit il 34l! l.S. S17» (1! >.*> 1). 'flu* Court 
stated: 

"We have been told that the remedial powers given 
the Hoard by this section were fashioned for the 
‘Attainment of a great national policy through ex¬ 
pert administration in collaboration with limited 
judicial review [and] must not be confined with- 
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in narrow canons for <■< 111 it;t 1 >]<■ relief deemed siiit- 
:ii»l< ' y chancellors in ordinary private controver¬ 
sies.’ I‘III I/is Ihuli/i ( iii'/i. V. A llfinlilll I.tillin' l!i- 
liiliniis linnril, did I .S. 177. 1 id S.t't. ''47). S7>(), 
s7i L.Kd. 1 l’ 71. Accordingly. it is uniformly rceoix- 
nized that the variable pattern of discriminatory 
practices revealed in cases before tile Board re- 
tpiires a eo i res pond inyrly variable set of remedial 
orders, if the Board is to fulfill its duty of taking 
appropriate steps to dissipate the effects of unfair 
labor practices . . .** (at lSii K.lM 1U14) 

The fon ^oine- concepts of limited judicial responsibility 
in review imr Boanl decisions is especially applicable in 
this case where the l nion is askimr this Court to over- 
rub' the principles established by the Board in I nihil 
SI- i I II o/7,'i /•>• nl .Inn in'll, I,mill list! ( M c( i i’ll II' l'.ilisnn 
I'tini/nn ii, 1 sl M.iili bbll (1!I7H) which have been in ef¬ 
fect for several years, ami were not challenged in Court 
by the Steelworkers, the party affected most by the de¬ 
cision in that case,* 

I’lie compelliim' rule settled by Mrdi'ini' Ellison is that 
it i' unlawful coercion for a union to enforce an other¬ 
wise valid I nion security clause while denyinu’ member¬ 
ship to employees where sllell enforcement serves to dis¬ 
courage an employee from exercising a fundamental riulit 
aiiarantec)! by the .\«’t. The Board held that a union vio¬ 
lated the Act when it sought to compel tin- discharge of 
an employee umler a valid union security contract when 
his membership rights were significantly impaired. 

In that case, the employee had previously filed :i decer¬ 
tification petition with the Board. After the I nion was 


Ii should be noted that the Steel ll’i-rkers, a major union, has 
been iii the forefront of labor unions' efforts for the preservation 
of their prerogatives 


restored a collect ive bargaining representative by a ma¬ 
jority vote, the employee was forbidden by tin* I nion tor 
one year to attend meetings, and for an indelinite period, 
to hold ottice. lie was permitted to retain his shell of a 
membership in the I nion. The employee ret used to pay 
dues and the 1'nion threatened to obtain his discharge. 

The Hoard made it clear that it was not dealing with 
the I nion’s right to discipline a member by lining or ex¬ 
pulsion. and observed that the impairment of membership 
rights In itself was not necessarily unlawful. It was the 
insistence of payment of dues upon penalty of discharge 
while membership was impaired that constituted the un¬ 
lawful conduct. The Hoard stated: 

•'However, Respondent's insistence upon Maine's 
continued payment of dues during periods when his 
rights as a member were significantly reduced con- 
lit ah il a i miliinihii/ fonn of coercion tending to 
operate as a serious restraint upon access to Hoard 
processes.” (Kmplmsis added, at !>!>:!). 

The Hoard stated further: 

"We see no justification, either in the proviso to 
section S(b)(l)(A) of in considi rations of n labor 
orooni:olion '* mill for silf prcscrcation, for tin 
* 1 , 11 * In!:, a ai/ainsl Iilaine. Iln threat to enforce 
lln union *tcuiilif clans, ichili continninii the *auc¬ 
tions minin*! iilaine tea* ha nil if ncccssarn to /ire- 
*, rn llo I 'nion’* existence as an institution, nor 
eunlit it In rieireil a* il noncoe rcire form of inter¬ 
nal ilisei/iline which icnnlfl hare no iliseonrnijinfi 
el) t cl n/mn a member's decision to inrokc the 
Hoard'* 11 i>i escalation firocedures." ( Kmpliasis 
added, at !)!H2). 

The significance of this decision is threefold. First, the 
Hoard specifically recognized that filing a decertification 
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petition was tin* exercise of' a I'mnlaniental riulit granted 
Iiy Conjure which had to he protected. Second, the 
threat to seek the employee's discharge under a valid 
I'nion security clause for failing to pay dues, while liis 
ineiiihership lights were reduced (not destroyed as in tin* 
case at liar) was a mntiuuinv; act of coercion upon the 
exercise of that riyht of access to the Board. Third, and 
contrary to Petitioners' contentio. s in their brief, even 
where the most direct attack on a union’s existence is 
made, (a decertification petition) the I nion's riirht to self- 
defense does not take precedence over an employee's exer¬ 
cise of a fundamental riuiit under the Act. 

Contrary to I’etitioners’ implication (p. IS of their 
brief), the central premise of national labor law is not 
the protection of strong labor unions for the purpose* of 
collective bargain in nx The very thrust and development 
of national labor policy as expressed in the Act as well as 
in Board and judicial precedent is in the direction of in¬ 
creased protection of fundamental rights of individual em¬ 
ployees as anainst the encroachment of employers and 
unions. Thus the IIV ////0 / ,1c/, directed solely at employer 
actions, was amended by Tdll-llurlh // in 1!>47 to be equal¬ 
ly prohibitive of union behavior. Lninlrinnfti i/Jiit was 
passed to further insure the protection of individual em¬ 
ployee rights by fostering internal union democracy. 

In Sl.lti: v. St Lx ini:, 14G F.lid 77M < 1 f >47>) the nth Cir¬ 
cuit observed: 

“Contrary to a rather general misconception, the 
National Labor LVIations Act was passed for the 
primary benefit of the employees as distinguished 
from tic primary benefit to labor unions, and the 
prohibition of unfair labor practices designed by 
an employer to prevent the free exercise by em¬ 
ployees of their wishes in reference to becoming 
members of a union was intended by Congress as 
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a grant of rights to tin* cMployees rather than as 
a grant of power to tlu* union.” (Emphasis in 
original, at 774) 

In tin* Art itself Congress declared in section 1 its pur¬ 
pose and policy to he in part . . to protect the rights 
of individual employees in their relations with labor or¬ 
ganizations. . . Cih l .S.C. Sec. 141(h)) 

The very first words in Sec. 7 of tlu* Act are “Em¬ 
ployees shall have the right to . . ." not “Unions shall 
have the right to”. Moreover, Sec. 7 expressly states 
that employees shall have the right in addition to organiz¬ 
ing and bargaining colelctively “to retrain irom any or 
all of such activities” (-!• U.S.C. sec. 137). 

While the clear purpose of section 7 is that the right.- 
of individual employees must be protected against e.x- 
cesses by either employers or unions, the Act does recog¬ 
nize that a proper balance must be struck in the limited 
area where these rights conflict with a Union Shop. In 
XL It II v. Allis-Chalmers M ft). Co. -iSS U.S. 17.) (1!M!7) 
cited by the Union, which upheld a union's right to fine 
members, the Supreme Court nevertheless expressly- 
stated that Sec. Sb( 1)(A) barred “. . . enforcement of 
a union’s internal regulations to affect a member’s em¬ 
ployment status.” (at 1!>3). The Hoard saw fit, in Me¬ 
dian- Eilisoii, to strike a balance in favor of protect¬ 
ing the rights of employees even when the exercise ot 
that right represented a direct frontal attack on the 
Union’s existence, (a decertification petition) In view of 
the emphasis of tlu* Act on the protection of employee 
rights, it is submitted that the resolution by the Hoard 
of any doubts in favor of tlu* individual employee’s rights 
was correct. 

The rights of the individual were again upheld by the 
Hoard in Communication Workers of America, H50!) ( Pa¬ 
cific Tel A- Tel.) l!*:i NLliH 83 (1!»71). There, an em- 



IS 


plover, while a member of tlie CWA, had distributed 
membershu cards and literature in the name of a rival 
labor oraani/.ation. While the Hoard referred to this as 
decertilieation aridities, the employee did not actually file 
a decertification petition. Nevertheless, he was expelled 
from the CW A for these actions. After lie refused to con¬ 
tinue to pay ilues. the CWA demanded his discharge un¬ 
der a contract clause conditioning' employment on the pay¬ 
ment of dues. The Hoard, citimr Mcllniir /-.’///son, sii/ira, 
held this to be a violat ion of sect ions S( It ) ( 1 ) ( A ) and 11!) 
of the Act. 

The employee's activity in that case was in no way dif¬ 
ferent than that eniraired in by liiyibx except that Wiuby 
was not a member of the CWA when he attempted to or- 
iraui/.r on behalf of the Teamsters. Indeed, the I’nion's 
riul i? here to discipline him is even more tenuous because 
he v as not a member. Ills Sec. 7 riirlits could not be 
restricted lawfully by I’nion membership rules applicable 
only to members. In any event, both Kiirhy and the em¬ 
ployee in Pacific T<l. <( 'id. were excrcisinjr a fundamen¬ 
tal riirlit guaranteed by section 7 of the Act—to plump 
for rival unions. 

It is submitted that if a primary function of the Hoard 
i to protect rights Guaranteed by Sec. 7 of the* Act, 
then unless an employee has unimpeded access to the 
Hoard those rights arc meaninirless. It would seem to 
be equally appropriate to protect the employee's exercise 
of fundamental riirlits even before he attempts to irain 
access to the Hoard. This was reemmized implicitly in 
I‘aclfie Til. <( id.. sn/ira. when it protected the employee’s 
riirlit to distribute lieraturc and cards on behalf of a rival 
union tis a preliminary step to lilinv a decertification peti¬ 
tion. ITiloss the riirlit to be protected by the Hoard is es¬ 
tablished. ah imho, tliell the employee's unimpeded access 
to the Hoard would be ineffectual. 
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The* refusal of employees who are not members ol a 
union to refrain from supporting a strike called by that 
union, even if the strike were lawful, is similarly a tun- 
damental right guaranteed by Sec. 7 of the Act. At¬ 
tempts by unions to fine employees because they exercised 
that right have been held to 1 m* unlawful. A Lilli v. (iran- 
i/r Staff .faint liaunt. 40!) i'.S. ill:? (1972): Communica¬ 
tions Workt ts of .1 no rifU. Al I.-( 10, (Sow 1 oil: ld.( o.) 
20S NL1M5 No. :’>2. S.7 Id!KM 11(14 (1974). 

Tt follows, therefore, that it is equally invalid as an 
act of continuing coercion to attempt to cause an em¬ 
ployee’s discharge under a union security clause, while 
denying to him membership for exorcising the same right. 
The discouraging effect mi the exorcise of this section 7 
right is obvious. Clearly, the employee, knowing that 
he will be compelled to pay dues without having accorded 
to him membership rights, will refrain from crossing pick¬ 
et lines. 

This reasoning is equally applicable to the Rigby case. 
Unless Rigby, who was not a member of (AYA. is accorded 
the unfettered right to organize on behalf of a union of 
his choice, his unimpeded right to file a decertification pe¬ 
tition would be rendered illusory. 

It must be emphasized that the curtailment of the right 
of tin* Union to discipline members for violating a valid 
CAVA rule (assuming ur/iiuwlo o.ily that the strike was 
lawful) was not the main objective of the complaint in this 
case. It is recognized that when employees join a union, 
their section 7 rights are to a limited extent diluted. For 
example, a union may fine or expo" members for dual 
unionism or for crossing picket lines lawfully established 
for a lawful objective. 

What is being questioned by the complaint is tin* Union’s 
right to engage in coercive acts by jeopardizing the liveli- 
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hoods and rights to jolts of employees who were not mem¬ 
bers simpl' ’ cause the union seeks to maintain solidarity 
and discipline. This is (dearly in violation of Congress’ 
policy established to protect employees ayainst the evils 
of compulsory unionism and the enforcement of union dis¬ 
cipline through the means of placing employees' jobs in 
jeopardy. Thus, the Closed Shop was declared unlawful 
and the I’nion Shop was permitted only to the extent of 
allowing the employee the (dioice of remaining or not re- 
mainina an active member- lie may not be tired so Iona 
as he tenders his dues. And the Aaeney Shop was de¬ 
clared to be a permissible, more flexible form of union se¬ 
curity by the Supreme Court in a case where tin nn- 
irii- s i/inii llx ii/>finn to either join the union or 
not join and pa\ amounts equivalent to dues. 

In I limn Starch ( t llc/iniufi < >>., ^7 N1.U1> 771* (11*4!*’). 
i uf <1, isi h’.'Jd It K is (till Cir.). oil. ih nii <1. d4‘J l .S. 
S]o ( 1 1 17>I ) tlie Hoard, early in the history of the Act. de¬ 
clared unlawful a union attempt to foster compulsory 
unionism by way of a Cnion Shop (danse. The Hoard 
upheld the riyht of an employee In retrain at his option 
from becoming a full partieipatin.a member. <*ven under 
a Cnion Simp, so Iona as he tenders his dues. The Hoard 
stated: 

“If the union imposes any other qualifications and 
conditions for membership with which lie is unwill¬ 
ing to comply, such an employee may not be entitled 
to membership, but he is entitled to keep his job. 
Throughout the amendment of tin* Act, Congress 
evinced a strnna concern for protecting the huh- 
l iiliiiil cinplnifcc m a fifth! to retrain trnin union nc- 
I i fit ft and to keep his job even in a union shop. Con- 
aress caret ally hmiteil the sphere of permissible 
union security, and oven in that limited sphere no- 
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corded tin* union no power to effect tile discharge 
of non-members except to protect itself Against 
‘free rides’." (Emphasis added, at 87 NLRB 784) 

The Board noted the policy of Congress to protect the 
employees' job security when questions of membership 
arise and quoted with approval the following portion of 
House Ilcj/ort Xo. 510, on JT.R. 8020, p. 41: 

“The committee did not desire to limit the labor 
organization with respect to either its selection of 
membership or expulsion therefrom. But the com¬ 
mittee did wish to protect the employee in his job 
if unreasonably expelled or denied membership. The 
tests provided by the amendment are based on facts 
readily ascertainable and do not require the employ¬ 
er to inquire into the internal affairs of the Fnion.’' 
(at 87 NLRB 784. n. 13) 

The Board’s decision and reasoning were upheld by the 
7th Circuit. While deferring to the expertise of the Board, 
the Court stated further: 

. . We think the Board construed the statute in a 
reasonable manner and gave effect to all its provi¬ 
sions. and that its interpretation was in harmony 
with the purpose of Congress to prevent utilization 
of union security agreements except to compel pay¬ 
ment of dues and initiation fees . . .’* (180 F.2d at 
1012) 

Clearly. Congress’ intent in passing the proviso to sec¬ 
tion 8(a)(3) which declared the Fnion Shop to be law¬ 
ful was to eliminate compulsory unionism. This is sup¬ 
ported by the following remarks of Senator Taft during 
the debate on the provision: 

“T merely wish to say that of course many persons 
believe that the union shop, which is the usual form 
of dosed shop, should be absolutely prohibited. The 
committee did not feel that it should go that far. 
but the committee felt that if it permitted a union 
shop agreement which provided that every man 
must be a member of the union, then the union must 



be reasonable. must accept as members all who ap 
ply I'or membership. and must accept tlmm on tin* 
same terms as it applies to other members, and 
must permit them to remain in the union if the\ 
are willing to pay their dues. In other words, the 
position of tin* committee was this: Either we must 
have an open simp or we must have an open union. 
We cannot have both." II Li ipslafin ffisfnru of 
lh i Labor Mimaiii no nl liilafioiis .Id, lul?, lOflfi 
(CEO 104S). 


It we accept, as we must, the Board’s decision in Mi 
(Innr V.ihsna, supra, that the enforcement of a union se¬ 
curity clause can l>e an act of coercion, then elenrlv its 
use by Petitioners in this case was an act of coercion for 
tin' purpose of discouraging support for rival unions or 
discouraging non members from crossing picket lines 
maintained by Petitioners. I he enforcement of the Agen¬ 
cy Shop clause in this ease would amount to fostering 
compulsory unionism and union discipline in violation of 
the intent and spirit ol the I uloa Starch holding. See 
also I.os . I iiifi h s 1‘iifur Ha mill rs I iiion fJ.1V, ('haunt), 
Nld’ll 42(1 (Phi). (Holding that a union violated 
sections '■'(b)(1)(A) and fl_’) by seeking the discharge of 
:mi employee for his refusal to pay dues while lie was not 
accorded fall membership rights in the Fnion.) 


The Company's position in this case finds support in the 
Supreme Court’s rationale in XIJIII v. (Icncral Motors, 
ddl I .S. 7M4 (infill). There, the Court established for 
the first time the legality of the Agency Shop where the 
agreement expressly gave the employees the option of 
joining the union and paying dues as members, or of mere¬ 
ly paying the equivalent of union dues without becoming 
members. 


Significjtnt|\. the Court expressly noted that the grant 
io employees of this option nctualh served the Congres¬ 
sional purpose of eliminating the evils of compulsorv 
unionism. The Court stated: 

“Tin aai ni'a arranip meat proposi ti bi rr n- 

inorrs llitii choici from the union ami plans tin 
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option of membership in the employee while still re¬ 
quirin'i the same monitory support ; does the 
union shop. Such ;i diiference between the union 
and agency shop may he of great importance in 
some contexts, but for present purposes, it is more 
formal than real. To the e.rh nt that it has an/i siy- 
nificanci at all it screes, rather than violates, the de¬ 
sire of (.’onpress to reduce the evils of com pulsar if 
unionism ivhih allouinq financial support for the 
baryaininy nyi nt." ( Kmpliasis added, at 744). 

If the Union were to prevail here, the option spoken of 
with favor in (lenerol Motors, supra, would not be avail¬ 
able to the employees. Petitioners* claim notwithstanding, 
(p. 17 of brief) the Union would be open to everyone ex¬ 
cept those employees who exercised fundamental rights 
guaranteed by the Act. The evil of compulsory unionism 
would be given free license because the Union would be 
able to coerce employees either to become members or to 
subject themselves to Union discipline while not members, 
by the threat of enforcing the Agency Shop provisions of 
the Agreement. 

Moreover, we would be confronted with an anomalous 
situation. Under / uion Starch, supra, the employee has 
the option of joining or tendering dues where a Union 
Shop exists. Under an Agency Shop, a more liberal form 
of union security, this option would not be available to the 
employee. This could not have been intended by cither 
the Hoard in I'nion Starch or the Supreme Court in Gen- 
t cal Motors. 

Moreover, it was noted favorably by the Hoard in 
I'nion Starch, that its decision there would actually en¬ 
courage employees to seek membership to participate in 
union affairs and thereby foster union demoeraev. The 
Hoard stated: 
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"As a general rule. rather than refraining, em¬ 
ploy! s arc likely to insist upon participating in the 
a flairs •' a union to whose treasury they are re¬ 
quire! > eojitrihtite. Indeed without such an atti¬ 
tude on the part of the employees involved, a union 
is hardly likely to obtain the vote necessary to au¬ 
thorize the execution of the union security agree¬ 
ment." (at ^7 M.HU 7S(i) 

• •n the other hand. a reversal of ilie Hoard and the 
adoption of the iVtdinners' viewpoint would actually 
serve io discourage active participation in union affairs. 
I"ni(.,,s could expel nieiuhers or deny membership to 
employees, preventing them from exercising their right 
to vote on proposed contracts or to elect the union leader¬ 
ship n! their choice while forcing the clilplovees to pav 
the Agency Shop fee to the union treasury. Not only 
would an unde-irable system of taxation without rep¬ 
resentation be installed, but the likelihood is increased 
that power clilples would perpetuate th mselves ill power 
without having to answer to an active membership. 

I ’el it ionei s' argument that the Inina's right to prevent 
tree rides was placed in jeopardy by the Hoard's decision 
must also lie rejected. Idle employees here are all willing 
to pay their due- provided they are given the right to lie 
conic full members. Moreover, their acceptance as mem¬ 
bers could in no way harm the I num. In the Telco case, 
the employees merely crossed picket lilies maintained in 
an illegal strike. There was nothing in their conduct to 
indicate a malevolent attitide to unions per se. Kveii 
b’i'div. who preferred another union, nevertheless sub¬ 
jected himself to union discipline and refrained from 
crossing the picket lines. Indeed, accepting these em- 
plovees as members would more likely increase the I nion's 
power over them. I’nder the law, a union has more power 
to discipline members than non-members. Fines can be 
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levied and collected, suspensions meted out and other 
legitimate penalties imposed that could not he imposed on 
non-members. 

In addition, the express language of section S(b)(2) 
supports the Company's position. That section prohibits 
discrimination where “. . . membership in such organiza¬ 
tion has been denied or termina d on some ground other 
than his failure to tender the |h . >d'n dues . . .” (Empha¬ 
sis added.) |2'd l .S.C. sec. 15S(li)(2) |. See also Sec. 
S(a)(3) |2H F.S.C. Sec. loS(a)(.’I) | The employees here 
were denied membership in the l nion for reasons other 
than their failure to tender dues. Their refusal to pay 
dues was directly related to the denial to them of mem¬ 
bership because they crossed picket lines or supported an¬ 
other union. It is for these reasons that the Company was 
asked to discriminate against them. 

Moreover, even the case of A LI!II v. District Loil<i< 
.Vo. mi, 4S) F.2d Tii'.t (1st Cir. I‘.»74) cited by Petitioners 
in support of the proposition that a union may discipline 
its members (pp. !t and 2d of their brief) supports the 
Company's position in the case at bar. The facts there 
reveal that the employees (expelled members of the 
union) crossed picket lines maintained in a lawful strike. 
The I’nion constitution provided for the expulsion of mem¬ 
bers for a period of years for crossing picket lines in a 
lawful strike. The Court actually held that membership 
mav be barred to those employees who crossed picket 
lines in a lawful strike. That case did not deal with a 
strike in violation of section S(d) as in this case. Never¬ 
theless. in its opinion, tin* First Circuit Court stated that 
though a union may deny membership to those em- 
plovces who crossed picket lines in a law ful strike, it may 
not seek tin 1 aid of the employer to enforce that rule. The 
Court stated: 
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“Yet rarely have courts interfered in the internal 
mein! rsliip policies of unions. At most, courts have 
simply refrained from enforcing union rules, m 
Inn i /n'nji iln I i/l i in jilnili i s limn in I n ill ii i) IIkiki 
nilrs, still allowing the union to enforce its rules 
under threat of expulsion from membership . . 
t Kmphasis added, at 771). 

The Court expressly noted tlud \\ '.;!•• a union max dis¬ 
cipline members or act in self-defense. Sec. 7 of the Act- 
still 

“. . . may protect an employee from union control 
enforced by the courts or employers . . (at 771) 


POINT II 

The Board was correct in holding that employees 
cannot lawfully be denied membership for returning 
to work from a strike that was in violation of section 
8(d) of the Act. 

It is settled that a union violates section S(h)(l)(A) 
by attempting to enforce union rules of behavior against 
employees which are in violation of public policy or the 
Act. Smfii hi v. .Y /.////, :::4 r.s. 4j:;, ( i;t<;;»> ; xu;n v . 
Mui'iin \\ in l,i is, :!P1 I ,S. 41S (lltti^). In Sen fit hi, the 
Supreme Court stated: 

. . It has become clear that if the rule invades nr 
frustrates an overriding policy of the labor laws. 


* While the Supreme l nurt upheld a union's lining and suspend¬ 
ing members tor violating a rule eii production ceilings, the Court 
tailed with lavor thru the members’ job seen rite was not cn- 
>!,angered bv stub actions of internal union discipline, (at -42S 
and 4.15). 
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the ni!<‘ may not bo enforced, even by fine or expul¬ 
sion without violating ^8(^(1).” (at 42!)) 

The Court stated further: 

. . ( 8 (b)( 1 ) leaves a union free to enforce 
a properly adopted rule which reflects a legitimate 
union interest, impairs no policy ' ongress has em¬ 
bedded in the labor laws. . . (at 440) 

In ( li .l, Ijixdl 1170 f lloclnstci l<l.( ov/i.), 1!>4 M4II1 
S72 (1H72), this principle was applied to prohibit fines 
against niembers as well as non-members ot a union who 
refused to comply with a union order not to accept tem¬ 
porary supervisory positions. Tin* line against the non¬ 
member obviously was uninwiul. But significantly, the 
Board concluded that the union’s directive violated sec¬ 
tion s( b) (.’I) and xtd) and that the charges against the 
members were also in violation of Sec. 8(b)(1)(A). The 
Board stated: 

‘•As to . . . a union member, we find that the 
I’nion’s action also constituted restraint and coer¬ 
cion not sanctioned by the proviso to Section 8 (b) 
(])(A) because the charges against her did not 
stem from violations of a lawful union rule deal¬ 
ing with purely internal matters, but to the con¬ 
trary, sonaht In rnfoi'ce conduct found violative of 
Si vtioii .s Id) and 8 (b)( 0 ) of the Act.” ( Hmphasis 
supplied, at 87.4) 

In Inlvinational I u on Distvict J>o (Intevnationol (Ivind- 
ina II7/((7 Co..) 17b M.K’B b2S (l!>b!>) a case relied on in 
Ho cluster Tt h/diont, a union ordered its members to 
honor a sister local’s picket line in violation of a no-strike 
clause of the collective bargaining agreement. The union 
sought to compel obedience to its directive by lines which 
the Board concluded were in violation of Section 8(b)(1) 
(A). The Board stated: 



28 


. . To hold that a union, despite the prohibition 
in S< 'ion S(h)(l)(A) against restraining or coer- 
eintr of employees in their rights under Section 7, 
could nevertheless with impunity penalize memhers 
I'm failin'-:' or refusinir to participate in a violation 
of a no-strike clause is to provide an incentive to 
unions and members to violate contracts. This too 
runs counter to a basic policy of the statute." (at 
<i32) 


Thus, it is obvious that in the Telco case the t nion 
was seeking to punish employees bv denying them mem¬ 
bership for abandoning an unlawful strike in violation of 
Section S(d). 

Clearly, if the .-trike in the Telco case violated Section 
S(d). then the I nion mas not enforce a rule denyinn - eni- 
plovees membership riirhts because they did not adhere to 
the I"ii ion's unlawful policy. It doesn’t matter to the ein- 
plovce whether lie was expelled or denied membership— 
his membership rights are equally impair'd. Nor does it 
matter to the employee that lie did not know the strike was 
unlawful. The effect oil the employee is the same. I le would 
have lost the protection of tile Act solely because the 
I nion souidit to enforce a directive |a strike in violation 
of Section ''ld)l that Congress has stated is against pub¬ 
lic policy. 
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POINT III 

The Board was correct in holding that the com¬ 
plaint charging violations of Sections 8(b) (1) (A) and 
(2) was timely under section 10(b). 

The charges upon which Ihc complaint was based were 
filed within six months of the date the employees were de¬ 
nied membership or the l nion’s request for the employees’ 
discharge was made. The fact that the strike itsell began 
more than six months earlier does not preclude the tiling 
of the charge because the I'nion's active coercive conduct 
occurred when the employees were denied membership or 
the demand for their discharge was made. 

fn its pertinent part, the proviso to section 10(h) states: 

. . no complaint shall lie issued based upon any 
unfair labor practice occurring more than six 
months prior to the filing of a charge . . 

To hold that section 10(b) barred that portion of the 
complaint charging a violation of S(b) (1) ( A) and (-) be¬ 
cause of the illegality of the strike, would result in pre¬ 
venting the emplovi i s from obtaining rebel against un¬ 
lawful conduct at the very moment the conduct occurs, 
mi anomah unwarranted by the literal language of sec¬ 
tion 10(b). 

The Supreme Court decision in L uo! Lo'l;i< Xn. 1I ‘L 
7.1.1/ v. XL Uli ( Ur if an Mfn. Co.,) :!02 r.K. 411 (1900). 
expressly permits reliance on pro-10(b) conduct to eluci¬ 
date the true quality of events occurring in the 10(b) pe¬ 
riod. In that case, the specific question presented was 
whether the continued enforcement of a collective bar¬ 
gaining agreement with a union security clause was un¬ 
lawful because the union did not represent a majority of 
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flic employees in flic unit when the agreement was exe¬ 
cuted. It was held that an unfair labor practice complaint 
was barred because the charge had not been tiled within 
s/.r wont /cs of tin i .ifcut inn of the rif/n cm< nt. Subse¬ 
quent acts to enforce the agreement did not create a con¬ 
tinuing: violation, the Court said, because: 

. . the vice in the enforcement of this agreement 
is manifestly not independent of the legality of its 
execution, as would be the ease, for example, with 
tin agreement invalid on its face or with one validly 
executed, but unlawfully administered.*’ (at 433) 

enforcement of the agreement, though continuing', was 
;i continuing violation "solely by reason of circumstances 
only at the date of execution” said the Court. 

The Court's opinion, to be properly understood, must 
be considered in the context of several aspects of that de¬ 
cision. First, the putative "continuing violation” which 
the Hoard found in that case was indivisible from and 
identical to the violation arising out of the execution of 
the agreement. Second, there was no other : >ve con¬ 
duct constituting a violation within the six-month period, 
other than continued enforcement of the agreement. 

The Court drew a distinction between two types of sit¬ 
uations : 

“The first is one where occurrences within the six- 
month limitations period in and of themselves may 
constitute, as a substantive matter, unfair labor 
practices. There, earlier events may be utilized to 
shed light on the true character of matters occur¬ 
ring within the limitations period; and for that pur¬ 
pose '10(b) ordinarily does not bar such evi¬ 
dentiary use of anterior events. The second situa¬ 
tion is that where conduct occurring within the 1 iin- 
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Stations period can bo charged to bo an unfair la¬ 
bor practice only through reliance on an earlier un¬ 
fair practice. There the use of the earlier unfair 
labor practice is not merely ‘evidentiary’, since it 
does not simply bare a putative current unfair labor 
practice. Katlier. it serves to cloak with illegality 
that which was otherwise lawful.” (at 41G; foot¬ 
note omitted). 

The first part of this statement has been the basis for 
numerous rulings—including Communication. s Workers of 
Atm ricn, AFL-CIO (X<iv York Tel. Co.), 208 XLHI5 No. 
32. 83 l.UKM 1104 (1074) to the effect that evidence pre¬ 
dating the 10(b) period may lit' relied on to illuminate 
the unlawful character of the active conduct that occurred 
within the 10(b) period. In Plumbers <(’• Pipe Fitters Lo¬ 
cal :>11, 131 XL11I1 042. enf'd 20S F.2d 427 (3th C’ir. 1002). 
a complaint for causing an employee's discharge for dis¬ 
criminatory reasons was allowed—although the only evi¬ 
dence bearing on the discriminatory basis for the dis¬ 
charge consisted of events prior to the 10(b) period which 
explained why the employee was discharged. 

When it enforced the decision, the Fifth Circuit, noting 
that 10(b) was an ordinary statute of limitations, com¬ 
mented that: 

“. . . It does not seem reasonable to argue that the 
statutory limitation period begins to run before the 
violation occurs.” (at 208 F.2d 428) 

The Court said further: 

“Hall (the employ* e) hardly could have been ex¬ 
pected to iile charges before he was discharged . . . 
it seems logical that the six-months’ limitation pe¬ 
riod would begin with tin* discharge rather than the 
demand then for.” (at 208 F.2d 42S) 
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It must In* emphasized that tin* Telco ruse does not Ml 
volvo a *v ‘omitur violation”. The rejection of tin* em¬ 
ployees’ membership applications and t Ik* request by the 
I nion to di.-eliar the employees an entirely si jtiimh 
and distinct from the strike’s violation of sections v ('o) 
(!!) and s(d). \<> relief has I.. recpiested in this com¬ 

plaint . - 'i ! •> the unlav ful -trike. The uravamen of the 
complaint in the ’I’clco ea-e i the unlawful coercion which 
occurreil when the applications for membership were re¬ 
jected or the requests for discharge were made. 'I'heir 
unlawfulness depends, in part, on whether the actions 
were in furtherance of a legitimate union concern or a 
course of conduct that violated public policy. 

If 10(b) bars that portion of the complaint, then section 
Mb)(l|(.^) would be emasculated and unions with im- 
punit\ could compel employees to adhere to unlawful pol¬ 
icies simply by waitintr six months before punishint:' re¬ 
calcitrant members or denvinir membership to new appli¬ 
cants. For example, an awarene-> hy employees that pun¬ 
ishment may be levied in the future could effectively force 
obedience to union edicts that members or other employees 
participate in secondary boycotts or in strikes in violation 
of S(d). This compulsion also would coerce employees 
into participatin'.:' in activities that would be unprotected 

in essence pI:sc.n■_*; them in double jeopardy. 

Although the Supreme Court in A / 'lit v. lull¬ 

in'is Mhi. I n., !?ss I ,S. 17b (1!M!7) exempted union pun¬ 
ishment for crossing a lawful pick* tie from the* opera¬ 
tion of sect ion s( b) (1 ) ( A ) of the » <•« tainly did not 

create a presumption favoriny the legality of strikes. The 
.\Uis-< 'Imhin i :< exception to si iion v >(b)(|)(A) is applic¬ 
able only where the union discipline or rule is associated 
with legitimate union activities, including' hmtnl strikes. 
The lawfulness of the strike must be determined before 
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the AWs-Chnhners exception comes into operation. Tn 
other words, it is respectfully suggested that Allis-Chal- 
mers requires an affirmative showing that the strike was 
lawful, in order to conclude that the union discipline or 
rule is not in violation of section 8(b)(1)(A). 

A decision that 10(b) would bar this complaint would 
place employees in tin- untenable position of taking action 
against future union conduct before such conduct actually 
affects them. A kind of preventive war psychology would 
he implanted in the labor law. creating far greater prob¬ 
lems than a rejection of the argument based on the 10(b) 
limitation. It would also amount to a holding contrary 
to common sense that because section 10(h) barred a com¬ 
plaint based in part on the illegality of the strike, the 
I’nion's post-strike conduct against employees is lawful. 

CONCLUSION 

For all of the reasons stated, it is respectfully 
prayed that the Board’s order and decision that Peti¬ 
tioners violated Sections 8(b)(1)(A) and 8(b)(2) of 
the Act must be affirmed and enforced in all respects. 
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